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JOHN F. FAY, Esq.
Legal Counsel
Box-68-1454
Park City, UT 84068-1454
Tel 435 658 2441

USB#5691

Attorney for Plaintiffs WALKER

1VNI9IH0

THIRD JUDICIAL DISTRICT COURT
STATE OF UTAH - SALT LAKE COUNTY
SANDRA WALKER & FLOYD ;>
WALKER,
;>
Plaintiffs,
]
vs.
MARY HANSEN, and Does 1
through 10, inclusive,
Defendants.

)
>
;>
)
})

PLAINTIFFS' DESIGNATION
OF TRIAL WITNESSES.

CASE No.: 99-0901391
JUDGE: Bohling
Trial: 10, October, 00

Comes now Plaintiffs WALKER and names the following as persons they expect to call at tnal

TRIAL

WITNESSES:

FLOYD WALKER, 10922 Citrus Dr., Moorpark, CA 93021
JEFFREY PLOTKIN, unknown
MARY HANSEN, unknown
MARY WILKINS,
33 Childs Close, Stratford on Avon, Warwickshire Eng. Tel.: 01789-550595
DAVID DITSWORTH, M.D., The Back Institute,
Suite 500,1125 So. Beverly Dr., LA, CA '310) 551-0690
TERRY SAWCHUK, M.D., Suite 300,5810 So. 300 East, SL, UT

GREGORY CEYELA, D.C., (Advanced Chiropractic)
UHP OFFICER RUDY TAYLOR,
3747 W. Elk Park Ct., So. Jordan, UT 84094 (801) 280-3089
RICHARD SORENSON, 1008 Depot Ave, SL, UT 84116, (801) 364-4975
RONALD FRANCE, Phd., No. 14,445 E. 2 nd So., SL, CA 8411 (801) 328.2067
STEPHEN NICOLATUS, Suite 1220,11 E. Brdway, SL, UT 84111 (801) 322-3300
CASEY GARRETT, D.C.,
Suite 185, 3687 Los Pasas, Camarillo, CA 93010 (818) 705-0184
CHERYL WERTHEIMER, P.T., (Physical Therapies West)
GARY WIKHOLM, M.D., (Valley Medical)
CINDI MALLOY, 13085 Cloverdale Street, Moorpark, CA (805) 529-4428
MARIANN MELROY, 11950 Loretta, Moorpark, CA 93021 (805) 525-4525
KATHY DEENER, "A", 10902 Citrus Dr., Moorpark, CA 93021 (805) 529-7436

Witnesses Sandra Walker, Mary Hansen, Mary Wilkins, and Jeffrey Potkins will testify to the
crash events before, during and after the crash.
Witnesses Taylor and Sorenson will testify to the post crash scene and their conversations with,
and observations of, those present.
Witnesses Ditsworth, Ceyala, Sawchuk, Wikholm, and Garrett will testify to their diagnosis and
prognosis of Sandra Walker's medical condition. Each is expected to testify to the findings
reflected on the different diagnostics. Each is expected to testify to the necessity of the care and
treatment Mrs. Walker received for her crash injuries and the reasonableness of the charges
incurred for such services. Each is expected to testify to the extent and need for future medical
care and its' anticipated cost. Witness Wertheimer will testify to her observations of
Mrs. Walker during her physical therapy regime at Physical Therapies West. She will also
testify to the reasonableness of the Physical Therapy West charges.

Witnesses Floyd Walker, Malloy, Melroy and Deener will testify to their post crash observations
of Mrs. Walker's physical limitations. Each is expected to testify to Mrs. Walker's limitations
after the crash in her Academic Pre-School. Each is expected to testify to their observations of
Mrs. Walker's activity level both before and after the crash. And how Mrs. Walker's crash
injuries have substantially interfered with the quality of her everyday life both in a pure physical
way and in an emotional way. Mr. Walker will also testify to the expenses he and Mrs. Walker
have incurred in care and treatment of Mrs. Walker's crash injuries. He will testify how his wife
crash injuries have interfered with their relationship and how they have affected Mrs. Walker's
relationship with her family and friends. He will testify to Mrs. Walker's depression over not
getting well, in not having a favorable prognosis and because of her constant pains.
Mrs. Walker will testify to the crash events. She will also testify to the nature an extent of her
collision injuries. She will testify to her injuries and pain and suffering since the crash and those
injuries and pains she currently suffers. She will testify to her current physical limitations and
disabilities. She will testify to the expense she has incurred in the care and treatment of her crash
injuries. She will testify how the crash injuries have and continue to affect the quality of her
daily life and how they interfere with her work, her personal and family life, her social and
leisure life and her sporting life. She will testify how her collision injuries have affected her
relationship with her family, friends and husband, Floyd. She will testify to her lost income from
her Academic Preschool and the increased expense incurred in running it due to her crash
injuries. She will testify to her depression over not getting well, in not having a favorable
prognosis and due to her constant pains.
Dr. France will testify to Mrs. Walker vocational imitations, the lost of income she can expect to
suffer from her permanent injuries and their accompanying physical and emotional disabilities.
He will testify to his findings from the extensive battery of psychological tests he administered to
Mrs. Walker.

Mr. Nicolatus will testify to the economic losses Mrs. Walker suffered and will continue to
suffer due to her crash injuries, pains and her physical disabilities. He is expected to testify to
present value of these future economic losses.
Plaintiffs expect to call the following Custodians of Records. Each is expected to testify to
the charges Mrs. and Mrs. Walker incurred in the care and treatment of Mrs. Walker's crash
injuries. Each is also expected to testify that the charges are reasonable for like medical services
in the greater Salt Lake and/or Los Angeles area. [The Freightliner custodian will testify to the
extent of damages sustain by the Potkin's truck. The Allstate representative will testify to the
extent of damages to the Hansen vehicle.]

L.A. Metropolitan Hospital, 2231 So. Western Ave, LA, CA 90018 (213) 737.7300
Physical Therapies West, Box 1342, Thousand Oaks, CA 91358-0342 (805) 584-8054
David Ditsworth, M.D.,
Valley Medical Grp, 247 W. Harvard Blvd., Santa Paula, CA 93060 (805) 525-0907
LDS Hospital, 8th Ave & C Streets, SL, UT 84143 (801) 321-1123
LDS Dept. of Radiology, 8th Ave & C Streets, SL, UT 84143 (801) 321-1123
Thousand Oaks Urgent Care & Family Practice,
620 E. Janss Rd., Thousand Oaks, CA 91360 (805) 495-6866
Patrick Kong, M.D.,
Suite 450,1700 No. Rose Ave, Oxnard, CA 93030 (805) 988-1105
Costal Cities Imaging Center,
Suite 100, 2001 No. Solar Dr., Oxnard, CA 93030 (805) 988-2242
Cal. Back Specialists Med. Grp. - Conejo Multi-Specialty Med. Grp.,
Suite 125-A, 2100 Lynn Road, Thousand Oaks, CA 91360 (805) 497-8554
Gold Cross Ambulance, 1717 Redwood Road, SL, UT 84104-5110 (801) 972-3600
Utah Radiology Associates,
C105,168 East 5900 South, Murray, UT 84107 (801) 262-8120

Westcom Radiology Medical Grp.,
2231 So. Western Ave, LA, CA 90018 (818) 637-7680
Advanced Chiropractic Medical (Dr. Celaya, D.C.), (805) 371-6144
Suite 104,1325 E. Thousand Oaks, Blvd., Thousand Oaks, CA 91362
Peter Mendelsohn, M.D.,
Suite 425,1125 So. Beverly Dr., LA, CA 90035 (310) 551-0690
Akio Mitamura, M.D., POB 10076, Van Nuys, CA 91410-0076 (818) 886-5111 X210
Jay E. Doostan, M.D.,
Suite 909,465 No. Roxbury Dr. Beverly Hills, CA 90210 (310) 859-0415
Ventura County Medical Grp.,
338D Country Club Dr., Semi Valley, CA 93065 (805) 581-3709
Charles W. Hopkins, M.D.,
Suite 507, 3756 Santa Rosalia Dr., LA, CA 90008 (213) 295-3224
Freightliner of Salt Lake, 2305 So. 5410 West, WVC, UT 84120 (801) 978-8070
Allstate Insurance, Box 57005 Murray, UT 84157 (801) 264-2000

Plaintiffs may call:
IRWIN GROSSMAN, M.D., (Costal Cities)
PATRICK KONG, M.D.
JOHN CHIU, M.D., (Cal. Back Specialists & Conjo Multi-Specialty Grp.)
DUANE DODD, M.D., (1000 Oaks Urgent Care)
CORINE BESSER, M.D., (LDS Hospital)

Grossman, Kong and Chiu will testify to their diagnosis of Mrs. Walker's medical conditions as
reflected through the findings of the diagnostics they/each administered to her. Each will testify
to the reasonableness of the charges for the various diagnostics. Dr. Besser will testify to her
findings after examining Mrs. Walker hours after *he crash.
Dr. Dodd will testify to Mrs. Walker's pre-crash overall good health.

*•£* •*£* «i# %l> »A*
rf* #j% *y% *Y* *T*

Plaintiffs respectfully reserve the right to call any witness designated by the defense. Plaintiffs
specifically reserve the right to amend this Witness Designation list to add other names after the
defense has served their witness list and likewise, to call any witness for rebuttal testimony to
any defense witness testimony or others defense evidence. Plaintiffs specifically reserve the right
to amend this Witness Designation list to add other names as may be discovered or revealed in
subsequent discovery. Plaintiffs specifically reserves the right to object to by motion to any
witnesses and/or the content of their expected trial testimony designated by Defendants.
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Date: 28, April, 00

JOTO m f AY, Esq.
**TrlWits

Report of Dr. Stephen P. Marble (April 7, 2000)
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CorVcl Corporation
6095 South Fashion Blvd
Suite 160
Murray, Utah 84)07

CorVel

Phone 801 269 8723
Fax 801 269 0096

April 7,2000
Kathy Bradford
IME Services
CorVel Corporation
6095 So. Fashion Blvd., Suite 160
Murray, Utah 84107
Re: Sandra Walker
Claim Number: 6016 1949
Date of Injury: 7/28/97
Dear Ms. Bradford:
Greater than 2 14 hours was devoted to reading the records provided.
SUMMATION OF RECORDS
Billing Summary - Noted. Total comes to $ 101,818.00. Voluminous individual bills
also reviewed. Will comment on individual bills in response to posed questions.
6/7/94 - Dr. Shetty - The patient is seen for complaint of pain and stif&ess of the right
shoulder. She reports having fallen down lifting a child onto a game machine seat
8/24/93 and symptoms have persisted since. Impression is subacromial bursitis, rule out
rotator cuff tear.
1/27/96 — Thousand Oaks - Problem list includes carpal tunnel, epilepsy in 1972, and
herniated disc 8/22/91 vs 8/22/97 (??)
7/28/97 - LDS Hospital Radiology - Minimal 1 to 2 mm of offset at C5/6 is described
with no evidence of motion during flexion and extension.
7/28/97 - Gold Cross Ambulance - Glasgow Score is 15. The patient was hit from the
rear by a semi. She is alert and oriented x 4. The patient complains of pain to the left
ribcage on inspiration. The patient complains of ? (normal for patient). The patient
complains of minor lower back pain [? Reference of symptom which is normal for
patient].

Advocating Caresu

Re: Sandra Walker
Date: Page 2
7/29/97 - LDS Hospital ER - Motor vehicle accident is noted. The patient complains of
pain in the left lower ribs where the seat belt caught her because she leaned forward to
assure her granddaughter was okay. There was no loss of consciousness. She has no
difficulty breathing. She did not hit her head. She is complaining of some discomfort in
her neck. There is no low back pain. There is no pain is extremities with weakness,
numbness or tingling. The neck is tender on examination of the right paracervical area.
There is tenderness in the left costochondral margins in the mid axillary lines reproducing
patient's pain. Diagnostic impression is acute cervical strain with left lower rib
contusion.
8/4/97 - MRI of the lumbar spine is read as showing disc desiccation changes from L2/3
through L5/S1. At L2/3 there is a 3 to 4 mm right paracentral right lateral herniated disc
extending into the recess. At L5/S1 there is a 4 mm broad based central disc protrusion
impinging on the inferior aspect of the thecal sac.
8/25/97 - Gary Wilkholm, M.D. — The patient is examined for injuries sustained in the
motor vehicle accident She was the passenger in a Ford Tempo wearing safety
restraints. Her vehicle was traveling 20 miles per hour when struck in the right rear by a
semi truck traveling approximately 65 miles per hour. She had the wind knocked out of
her. She reports prior health was good but has been poor since the accident due to pain in
the ribs and the back. She reports headaches which have resolved. Chief complaint is
mid back and left side rib pain as well as lower back pain. On examination there is
tenderness in the paraspinal muscles in the thorax with spasmi and tenderness over the
sacrum with pain radiating into the left buttocks, left leg and foot. Impression is post
traumatic anxiety with thoracic sprain and strain and lumbar sprain and strain. He
recommends Flexeril as well as continued physical therapy daily with Dr. Celaya. The
patient may return to work.
8/25/97 - Chiropractic entry - Patient complains of numbness and tingling in both legs
and toes.
8/26/97 - Thousand Oaks - The patient complains she needs meds refilled and a car
accident 7/28/97. She has been going through physical therapy. MRI shows two large
herniated discs. Assessment is chronic epilepsy and back injury with herniated disc as
well as hiatal hernia and esophagitis.
Timothy Canale, chiropractic bills date 6/3, 6/7, 6/21, and 7/3/96 as well as 1/24/97, 5/7,
7/8 and 8/11/98.
Thousand Oaks Urgent Care Problem List indicates neck and back pain 10/14/96 with
headaches 1/13/97, 6/18/98, as well as other symptoms post-dating MVA in question.
11/17/97 - Thousand Oaks - The patient complains of numbness in the right hand and
arm. Wrist hurts. Assessment is mild epicondylitis and carpal tunnel syndrome.

Re: Sandra Walker
Date: Page 3
12/2/97 - MRI of the cervical spine is performed with indication of numbness in the right
arm and hand as well as the tips of the fingers of the left hand. Impression is mild
cervical spondylosis at C4/5 and C5/6 with slight loss of disc height at C3/4.
12/17/97— Dr. Kong - Electrodiagnostic study suggests mild bilateral median sensory
neuropathy with no definite active cervical radiculopathy.
1/7/98 r Thousand Oaks - The patient reports 7/28/97 accident. She reports two large
herniated discs in lumbar spine. She has been going to physical therapy and chiro. She is
worried of nerve damage. Assessment is herniated disc in lumbar spine.
1/12/98 - Dr. Chauhan - Nerve conduction study of both upper and lower extremities is
performed with EMG of both upper and lower extremities. Impression is moderate L5
and SI radiculopathy bilaterally as well as slight to moderate L2 and L3 radiculopathy
bilaterally, and slight to moderate C5, C6 and C7 radiculopathy bilaterally, plus mild to
slight bilateral carpal tunnel syndrome.
1/12/98 - Dr. Pricenthal interprets cervical, thoracic and lumbar films as well as right
wrist study. The wrist study is normal. There are mild degenerative changes in the
cervical spine with spurring and disc narrowing at T5/6 and T6/7. Lumbar spine is
described as normal.
1/23/98 - Thousand Oaks - The patient is seen for consultation and referral to surgeon.
She reports numbness in bilateral feet and the back with an auto accident 7/28/97 in Utah.
Straight leg raise is negative bilaterally. Reflexes are intact The assessment is chronic
disc disease.
2/9/98 - Thousand Oaks - Lesley from Cigna asked the staff to look into the case. Feels
patient's problem is caused by auto accident and questions why auto insurance isn't
covering. Neurosurgeon will not take the patient on a lien. She has an attorney.
2/9/98 - The patient presents with complaints of persistent lower back and pelvic pain
with pain and numbness radiating into both legs and feet. She complains of mid back
pain, bilateral shoulder pain, with numbness and neck pain, headaches, and left sided rib
pain. There are no complaints of neck or back pain in the past medical history with no
previous complaints of leg pain or numbness (??). On exam straight leg raise is positive
bilaterally. There is atrophy of bilateral thighs. Lower extremities have notable
weakness. Reflexes are 3+ at bilateral knees, otherwise 1+. Impression is lumbar disc
herniation with radiculopathy with possible pelvic pathology and possible pathology in
the thoracic spine. Plan is for MRI of the pelvis and thoracic spine, as well as follow-up.
2/18/98 - Dr. Ditsworth - Letter to Mr. Faye - Initial consultation is performed. The
patient reports having been struck in the right rear by an 18 wheel truck traveling 65
miles per hour. She reports she struck the left side of her head and neck against the
driver's seat while leaning forward to protect her younger grandchild in the front
passenger seat. The seat belt that she was wearing pulled her to the right causing her to

Re: Sandra Walker
Date: Page 4
impact the right shoulder against the seat. She immediately noted pain all over her back
and rib areas as well as neck pain and left sided headache. With regular chiropractic
treatments there was minimal improvement in lower back symptoms. She was declared
permanent and stationary from a chiropractic standpoint.
3/25/98 - Dr. Ditsworth to Mr. Faye - Ms. Walker continued to complain of neck pain,
headaches, mid back pain, lower back pain, with radiation of pain and numbness in the
bilateral legs. She underwent recent MRI of the pelvis and tiioracic spine and describes a
3 mm central right disc protrusion or herniation impinging upon the right anterior aspect
of the spinal cord at T7/8. There is fatty marrow replacement beneath the superior end
plate of T8. The impression is that Ms. Walker has cervical, thoracic and lumbar disc
disease with lumbar radiculopathy as a result of injuries sustained as a result of injuries
sustained in motor vehicle accident of 7/28/97.
3/26/98 - Garrett Casey, D.C. - Independent Examination is performed. Patient reports
having been a rear seat passenger that was struck by a truck going 55 miles per hour. The
first doctor she consulted with in California was chiropractor Celaya. Care focused on
shoulder, rib, and lower back pain. Two MRTs were ordered. She believes there was a
large herniation in the lower back. Dr. Celaya recommended Dr. Chu for neurologic
testing. In February of 1998 Dr. Celaya determined that the patient had reached
Maximum Medical Improvement in regards to chiropractic treatment and Dr. Ditsworth
recommended additional testing. The patient reports bilateral upper extremity numbness
with pain in the cervical and mid back levels. Mid back has improved almost to preinjury status. Primary average pain is the lower back L3 through SI with constant
pressure and radiation of discomfort into the left foot. The patient urinates six to eight
times per night. She reports prior chiropractic care in Dr. Celaya's office when she
worked for this physician as a masseuse. Despite the history of Maximum Medical
Improvement with chiropractic care the patient continues to receive chiropractic care as
needed, which appears to be once or twice a week. On exam there is restriction of
motion with anticipated discomfort. The patient is observed entering her vehicle without
difficulty and indicating that forward flexion is permissible. Record review is performed
and it is felt that residual symptoms of neck, shoulder, mid and lower back pain
complaints, as well as neurologic complaints in left foot do not correlate with orthopedic
neurologic findings in the clinical evaluation nor did they correlate with neurologic
testing and MRI studies performed by physicians listed in the history per review of
records. It is this chiropractor's opinion that Ms. Walker does not require continuing
utilization of chiropractic services. There is no evidence that regions of discomfort
described have sustained injuries that would equate to the degree of residual disability.
He does not believe there is any residual injury to the neck, shoulders, or thoracic region,
or any residual discomfort in the left lower extremity. Additional diagnostic evaluation is
reasonable. The overall assessment is that Ms. Walker has highly subjective symptoms
in the shoulder, lower back and left lower extremity with a disproportionate degree of
impairment and disability.

Re: Sandra Walker
Date: Page 5
4/23/98 - Lumbar discogram followed by CT is interpreted by Dr. Witten as showing
posterior herniation from midline towards the right at L2/3 and encroaching the right
L2/3 neural foramen. At L5/S1 there is herniation of the disc in the midline and laterally
into the left neural foramen.
4/30/98 - Most recent chiropractic entry noted 8/26/97. Chiropractic entry indicates that
numbness is gone.
4/23/98 - Dr. Ditsworth - Handwritten note appears to indicate proposed discogram and
discectomy.
4/24/98 - Dr. Ditsworth - Operative Report describes L2/3 and L5/S1 disc herniations
with performance of microsurgical discectomy. Laser was used at L5/S1 and not L2/3.
L2/3 level is described as softer.
4/24/98 - Dr. Ditsworth - Letter to attorney Faye states the patient underwent
discography followed by CT. Results were interpreted by him as well as Dr. Witten,
showing midline to right herniation of L2/3 disc with leak of contrast through the rupture
migrating up and down the inter-epidural space. At L5/S1 there is disc herniation
laterally to the left neural foramen. He felt the patient was an excellent candidate for
endoscopic microdiscectomy at both levels.
4/29/98 - Dr. Ditsworth - Passive physical therapy modalities are prescribed to include
heat, massage, ultrasound, and traction.
4/30/98 - Dr. Ditsworth - Letter to attorney John Faye indicates that discogram and
surgery were performed for the week of April 20th. Primary diagnosis is lumbar disc
rupture.
5/1/98 - Therapies West Update - Noted. The patient reports auto vs semi truck accident
with 18 wheeler carrying 80,000 pounds of steel. She describes constant ache and pain in
the lower back, gluteals, as well as lower thoracic spine and associated musculature.
There is lack of sensation to touch over the posterior thighs and calves bilaterally. The
patient has difficulty sleeping, is unable to work. Pelvis is rotated to the right. Left hip is
higher. There is lack of normal lumbar lordosis and decreased lumbopelvic motion with
ambulation.
5/27/98 - Therapies West Update - Noted.
6/1/98 - Therapies West Update - Noted. The patient is having neck pain and headaches
as well as numbness in both arms to all fingers after lying on her side at night.
6/18/98 - Thousand Oaks - The patient has been going to physical therapy and now has
left shoulder pain, numbness in feet and headache twice a week.

Re: Sandra Walker
Date: Page 6
6/22/98 - Therapies West Update - Noted.
8/17/98 - Therapies West Physical Therapy - Diagnosis is cervical strain with HNP
C4/5, MVA 7/28/97. Lumbar spine status post L2/3 and L5/S1 discectomy 4/24/98.
There have been 15 treatments since June 22 nd . Patient reports headaches once a week
and constant lower back discomfort at a grade 3 with constant numbness into both feet.
Examination findings are noted.
9/7/98 - Thousand Oaks Urgent Care - The patient fell two days ago, scraped right elbow
on cement and fell on right hand.
9/11/98 - Therapies West - The patient states elbow and wrist hurts from falling.
9/13/98 - Greg Celaya, D.C. - (Page one missing). The patient reports slip and fall
injury five years prior. She treated with chiropractor Clark in Simi, California. She has
been seen for occasional chiropractic visits for maintenance since then with a
chiropractor in Moore Park, California. She denies any problems with the areas of
concern prior to the accident Initial complaints included headaches, neck pain, bilateral
wrist and hand pain, bilateral rib pain, more so on the left, lowrer back pain, which was
moderate to severe with pain, numbness, and tingling in the buttocks and legs. The
patient originally appeared uncomfortable. Examination findings are noted. He ordered
MRI's of cervical and lumbar spine. Cervical spine study showed spondylosis at C4/5
and C5/6 with slight loss in disc height at C3/4. Lumbar spine showed degenerative
changes from L2 to L4. At L5/S1 there is a 4 mm broad based central disc herniation. At
L3/4 there is right lateral herniated disc into the foramen. MPJ of the thoracic spine and
pelvis is ordered by Dr. Ditsworth. Pelvic films were normal. Degenerative changes
were noted at T5/6 and C7/8 with a right central disc herniation and cord impingement at
T7/8. The diagnosis is cervical, thoracic and lumbar sprain/sixain with herniated disc, as
well as cephalgia. The patient reached chiropractic permanent and stationary point
February 9, 1998. Pre-surgical subjective and objective factors are described. It is
reported the patient did not have any pain or discomfort since being released from a prior
accident and that this injury is solely responsible for Ms. Walker's condition. In talking
with the patient on post-surgical visits she would rate her discomfort as a 4 as activities
increase, otherwise it is a grade 3. Prognosis is described as poor.
9/14/98 - Therapy West - Final entry indicates there is slight pain in the lower back.
This appears to be approximately the 45 th physical therapy visit
9/21/98 - Chiropractor Gregory Celaya - The patient was seen in the office for postsurgical supportive care. It is his opinion that the patient is in need of future chiropractic
and physiotherapy care on an as-needed basis as re-exacerbations occur. He anticipates
treatment once per week for the next year and during the following two years treatment
twice per month, following this treatment once per month for life. Estimated cost of
proposed treatment is $38,684.00.

Re: Sandra Walker
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9/25/98 - Declaration of Sandra Walker states the patient did sustain injuries to the neck
and back occurring during a fall in 1988. With chiropractic care injuries fully resolved.
On rare occasions since then if over stressed she would develop neck pain and headaches
with less frequent lower back pain. For the last ten years she went to the chiropractor on
three or four occasions for lower back pain, and went for 15 to 20 occasions for neck pain
and headaches.
10/5/98 - Declaration of Sandra Walker indicates that she operates a child daycare center
and reflects lost income during March, April and May of 1998 as well as September of
1997.
10/5/98 - Declaration of Floyd Walker, who is the husband of Sandra Walker, indicates
that he had to assist her around the homebecause of the MVA injuries.
12/2/98 - Patient questionnaire for personal injury indicates a 18 wheeler truck ran into
her car going 65 miles per hour. They were moving slowly. She was a passenger in the
back seat She experience instant pain through the back on impact. Ten years prior she
had a slip and fall and hurt the neck, after treatment there was no recurrent problem. In
1993 she fell playing miniature gold, hurt the right shoulder and had headaches. After
treatment there were no problems. In 1995 she stumbled and broke the baby finger of
the right hand. Chief complaint is lower back pain with numbness in both legs and feet
with numbness in the right and left shoulders and pain in the mid back, neck and
headaches with pain in the rib area on the left.
IMPRESSIONS
1.

Review the medical records provided. If any of her medical treatment was
unreasonable or unnecessary, please advise.
Based on the records review, established treatment guidelines, and my
professional experience, the post-MVA medical care provided has been
excessive. It is my opinion that the chiropractic care should not have exceeded a
total of 16 weeks pre-operatively. Post-operative chiropractic care and
maintenance chiropractic care is not medically indicated. Furthermore, the
chiropractic bills should be limited to a maximum of two modalities and two
procedures each visit
The neurosurgical fees appear out of line and I will comment on same in response
to question #2.
Based on the presented clinical history I have to question the need for thoracic
and pelvis MRTs. Similarly, as this patient underwent electrodiagnostic study in
December of 1997 one must question the necessity of the repeat extensive
electrodiagnostic study performed 1/12/98.

Re: Sandra Walker
Date: Page 8
2.

Much of Ms. Walker's treatment was in California, where medical treatment may
be somewhat more expensive than it is in Utah. Please give us an opinion as to
whether or not the cost of her treatment was still appropriate taking into account
the fact that medical costs in California may be higher.
It is my understanding that personal injury/auto medical bills in California are
based on "usual and customary" fees rather than a specific fee schedule.
While I have had an opportunity to review medical bills generated in California,
Utah, Nevada, Arizona, Wyoming and Alaska, I find the enclosed bills to be some
of the highest I have ever seen.
As indicated elsewhere in this report, it is usual and customary in most
communities for chiropractors to limit bills for each visit to adjustments of one or
two areas and charge for a maximum of two additional modalities. Charges in
this case exceed that.
You will note that the fees for electrodiagnostic studies performed 1/12/98 axe
nearly double the procedure bills for another electrodiagnostic study performed
12/17/97. The 12/17/97 bills for these specific codes are more in line with what I
have seen to be usual and customary.
The physical therapy and chiropractic fees for the given codes appear in high
range but reasonable, but are excessive in regards to the total amount of care
provided as otherwise noted.
Dr. Ditsworth's fees certainly appear excessive. $1,590.00 is charged for a three
page initial consultation where as a maximum fee of $500.00 might be anticipated
based on usual and customary. There are additional fees for status reports
directed to attorney Fay on occasions in March, April, May and June of 1998.
$275.00 fees for these "extended consults" appear to be incorrectly labeled in
conjunction with inappropriate fees. There is a surgical fee totaling $20,500.00
for a two level discectomy. It is noteworthy that the Workers' Comp fee for such
a procedure in California is less than $3,000.00. Also note additional fees for
"hospital discharge management" whereas typically post surgical follow-up care
is inclusive pertaining to the surgical fee. I have not heard of charging for
recovery room visits. Fees for conference/detention and consults regarding x-rays
are typically included in the E&M code. One can charge separately for the
professional component of radiology interpretation, but such a fee would be
expected to be less than $100.00 in a case like this.
Unfortunately, I am not able to comment on the specific detailed billing of Los
Angeles Metropolitan Medical Center, but I would recommend evaluation by a
third party billing review department such as CorVel.

Re: Sandra Walker
Date: Page 9
3.

Visits and cost of treatment that would have been expected if you had directed the
course of treatment for this patient yourself from the beginning.
a.

As previously stated in response #1, the chiropractic care provided was
excessive. I personally would have limited passive chiropractic care and
modalities to a maximum of four weeks.

b.

Given the described clinical presentation and case scenario, pre-operative
physical therapy would have been limited to a maximum of eight weeks
with post-operative physical therapy limited to four weeks.

Discussion:
Again, given the clinical history I would have expected to limit rehabilitation
services as described above in addition to following this patient personally every
three to four weeks. Examinations and diagnostic studies would have been
problem focused. It would have been reasonable to expect one electrodiagnostic
study focusing on the one or two extremities with the greatest degree of clinical
signs and symptoms. Reasonable costs for such an electrodiagnostic study would
be in the range of $1,000.00. MRI's of the cervical and lumbar spine would be
considered reasonable in addition to CT discogram evaluation pre-operatively. A
neurosurgical referral would have been made as clinically indicated.
4.

Do you have an opinion about whether or not Ms. Walker will need any
additional treatment at this point in time? If so, what is the nature and probable
cost of that treatment, if any?
The reviewed documentation does not suggest that there will be a need for
additional claim related medical care or diagnostic study.
END OF REPORT
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
SANDRA WALKER and FLOYD WALKER,
SPECIAL VERDICT
Plaintiffs,
Civil No 99-0901391
vs
Judge William B Bohling
MARY HANSEN, JEFFERY POTKINS and
R T SYSTEMS,
Defendants
MEMBERS OF THE JURY
Please answer the following questions from a preponderance of the evidence If on
any given question you find the evidence preponderates in favor of the issue presented, answer
that question "Yes " If you find the evidence is so equally balanced that you cannot determine a
preponderance of the evidence, or that the evidence preponderates against the issue presented,
answer the question "No " In order to answer a question, six of eight jurors must agree Also,
any damages assessed must be proven by a preponderance of the evidence
1

Was defendant Mary Hansen negligent as alleged7
ANSWER

2

Yes

No

Was defendant Mary Hansen's negligence, if any, a proximate cause of the

injuries claimed by the plaintiffs9
ANSWER

Yes

No

3.

Was defendant Jeffrey Potkins negligent as alleged9
ANSWER.

4

Yes

No

1/

Was defendant Jeffrey Potkins' negligence, if any, a proximate cause of the

injuries claimed by the plaintiffs?
ANSWER.
5.

Yes

No

If

Was plaintiff Sandra Walker comparatively negligent as alleged (including

assumption of risk)?
ANSWER
6.

Yes

/ /

No

Was plaintiff Sandra Walker's comparative negligence (including

assumption of risk), if any, a proximate cause of the injuries claimed by plaintiffs9
ANSWER.
7

Yes

No

\ /

Assuming all the negligence that proximately caused the plaintiffs injuries

to total 100%, what percentage of that negligence is attributable to*
Defendant Mary Hansen

/ d? &

%

Defendant Jeffrey Potkins

J&

%

Plaintiff Sandra Walker
Total8.

%
100

%

If you have answered either or both of Question Sets 1-2 and/or 3-4 "Yes,"

then state the amount of special and general damages, if any, sustained by the plaintiff and
proximately caused by one or both defendants' negligence, if any If neither question set was
answered "Yes," do not answer this question

-|o4

CO*-

Special Damages:

$ 2^000-

General Damages:

$

}QGQ-

Total:

$

^CCC^O-

't£^ ^

vod

^
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Judgment (November 1, 2001)
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f ! I J f DISTRICT COURT
Third Judicial District
LYNN S. DAVffiS [A0824]
MELINDA A. MORGAN [A3 892]
RICHARDS, BRANDT, MILLER & NELSON
Attorneys for Defendant
Key Bank Tower, Seventh Floor
50 South Main Street
P.O. Box 2465
Salt Lake City, Utah 84110-2465
Telephone: (801) 531-2000
Fax No.: (801) 532-5506

NOV 0 1 2001
COUNTY

ENTERED IK' REGISTRY
OF J U D 3 ' " - ' V S
1 I J 0~*7O_I

DATE

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
SANDRA WALKER and FLOYD WALKER,
JUDGMENT
Plaintiffs,
Civil No. 99-0901391
vs.

Judge William B. Bohling

MARY HANSEN, JEFFERY POTKINS and
R.T. SYSTEMS,
Defendants.
On the 13th day of October, 2000, after a four-day trial on the merits addressing
all the issues before it, the jury returned a Special Verdict for plaintiff Sandra Walker and against
defendant Mary Hansen as follows:
Special Damages

$25,000

General Damages

$ 5,000

The jury also entered a verdict in favor of defendants Potkins and R.T. Systems and against
plaintiff Walker, finding No Cause of Action as to those defendants.

9 9 0 9 0 1 3 9 1

HANSEN

The court finds that defendant Hansen is entitled to an offset of the award of
special damages in the amount of No-Fault insurance payments made to plaintiff Sandra Walker
or on her behalf. The undisputed amount of such payments is as follows'
Medical Expenses

$10,000

Total No-Fault Payments

$10,000

Based on the jury's verdict and as provided by Utah Code Ann. § 78-27-44 and
Utah Code Ann. § 15-1-1, plaintiff Sandra Walker is entitled to pre-judgment interest on the
amount of the special damage award, net of (i e., reduced by) the No-Fault benefits paid to her or
on her behalf The net amount of special damages is therefore $15,000. Plaintiff Sandra Walker
is entitled to prejudgment interest on that net amount of special damages at the rate of 10% per
annum, simple interest, from the date of the accident, July 28, 1997, until the date of this
Judgment. That interest award is therefore $ ( r ^ '

/J>

. Pursuant to the court's prior rulings and

orders herein, plaintiff Sandra Walker failed to obtain a judgment against defendant Mary Hansen
in an amount in excess of defendant Hansen's September 14, 2000 Offer of Judgment in the
amount of $100,000; therefore, plaintiff is not entitled to costs, and defendant Hansen is entitled
to a cost award in the amount of $ / K- w : That cost award shall be offset against the amount of
the Judgment.
According, Judgment is hereby entered for plaintiff Sandra Walker and against
defendant Mary Hansen in the amount o f $ ^ ^ i
2

-

($15,000 net special damages and $5,000

general damages plus interest on net special damages minus defendant Hansen's costs under her
Offer of Judgment)

DATED this _J

,

day of N y . t t ^ U l

, 2001

BY THE COURT.

THE HONORABLE WILLIAM B BOHLINJ)
Third District Court

6016-1949
375309

3

Testimony of Dr. Stephen P. Marble (October 13, 2000)

-IX-

-19MR. DAVIES: Your Honor, our interrogatory No. 25
asked this question.
earning capacity?

"Do you claim future lost income or lost

If so, state/' and we've got A, B, C, how

you computed it, the name and address of any expert who's going
to testify about that, and whether or not the amount's been
reduced to present value.

We got this answer.

"Plaintiff

believes she will suffer a loss of future income and/or a loss
of future earning capacity.

No calculations have yet been

made."
The other place —
to earlier was No. 32.

interrogatory that I made reference

It said, "Identify each person who you

will call as an expert witness at trial, stating the name, et
cetera of the expert, the subject matter on which he's going to
testify, the substance of the facts or opinions, and a summary
of the grounds for each opinion," and we were given an answer
that the plaintiff would tell us that information when we
identified expert witnesses under the Court's scheduling order.
Then he identified Drs. Ditsworth and Celaya, but no one else.
The Rule 26 of the Utah Rules of Civil Procedure
requires that a party supplement responses if he knows that
they're materially incomplete, and if the other party has not
been made aware of the substance of the information requested
either in writing or in some other way.

In this case we were

not.
THE COURT: Let's talk the 15 percent.

Is it true your

-20doctor will be testifying about the 15 percent impairment?
MR. DAVIES: I think Dr. Sawchuck probably will if we
ask him that question.

I'm less concerned about that.

that's something we could probably deal with.

Frankly

I mean, seldom

at trial do we know every single thing that every witness is
going to say, and so I don't want to nitpick about something
like the 15 percent impairment rating.

I do think we should

have been told before, but nonetheless, I don't —

that's not

the major point.
The major point, though, is that we have that whole
section of the plaintiff's case, which is lost income and
vocational issues and such, that they've been telling us from
the beginning of the case they don't know the answers to and
have failed to provide us with any information, and then right
before trial

—

THE COURT: I have your point on that.
MR. DAVIES: —

we find out, okay.

THE COURT: What about the issue of causation?
MR. DAVIES: The issue of causation, your Honor

—

sorry, I started to repeat myself earlier and I didn't mean
to do that.

On the issue of causation, here's the deposition

transcript of the second deposition that Dr. Marble has taken
the two segments a few days apart, and at the beginning of the
second deposition after there was some discussion about paying
Dr. Marble, this exchange then occurred.

-21Starting on page 12 Melinda Morgan from my office
said, "We just had a brief discussion about the fact that the
defense —

the defense will plan to ask Dr. Marble at the time

of trial about the causation issues in this case, and Mr. Fay
has stated that he doesn't prefer to go into that right now.
Mr. Fay said, "No, and the doctor was not offered at the time
he was offered as an expert as to going into causation.
discovery is closed.

The

So I'll voice my objections to the Judge

at the appropriate time."
That's basically the position that was stated at the
deposition, but it was right at the beginning of that second
deposition.

There was plenty of opportunity to go into it, and

we offered that opportunity.
Now, perhaps there's some misunderstanding, based on
what Mr. Fay just said, about what Dr. Marble is going to do in
that regard.

He is going to —

we're offering him to testify

about a number of issues based on his review of the medical
records, and one of those issues is causation, based on a
review of the medical records.
He can say, based on that review —

and it's not based

on some new 50 pages of documents, but based on documents that
he's looked at before, that Mrs. Walker has an extensive preaccident history of problems and complaints and conditions
involving her neck and her low back and headaches.
the same things that she's -- and shoulder.

Essentially

All of which are

-221

complained about in this case, and all of which pre-existed.

2

So what we want from him and what we think it's fair

3

for him to testify about is that he sees all of that in the

4

records and it suggests a pre-existing etiology for complaints

5

that she currently has.

6

how this accident occurred, he can talk about the likelihood of

7

whether or not somebody would have actually sustained an injury

8

in an accident like this.

9

Mr. Fay to go into it.

10

Also, based on her explanation about

The opportunity was right there for

THE COURT: Well, the question I have is if that was

11

—

what was determined by the defense at the deposition of

12

Dr. Marble that went beyond what was originally disclosed as

13

the purpose of his deposition —

14

anticipated testimony.

15

the extension?

16

all he was going to do is what he was going to do, testify

17

about the medical records and what he saw on them.

18

MR. DAVIES: I think that's right.

of his testimony, of his

What is that —

what is that -- what's

Mr. Fay characterized causation.

You're saying

That is what he was

19

always going to do, your Honor.

20

mistake by specifically raising that and having my associates

21

tell Mr. Fay that he needed to inquire into that area, because

22

when I sat down with Dr. Marble he said,

23

assignment came in from Corvell Corporation to review the

24

records, and I reviewed them and I wrote this report," and

25

I said,

NV

I, you know, maybe I made a

XN

Well, you know, this

But you didn' t talk about causation in there as a

-231

specific separate issue.

2

said, "Well, sure I have an opinion on that.

3

I did there, my review of the records.

4

Do you have an opinion on that?"

He

It's part of what

So I told Melinda Morgan, "You better tell Mr. Fay

5

that he needs to inquire specifically into causation so he

6

can't claim that he missed that because it wasn't specifically

7

reflected in the report in some way.

8

most seasonable way that we could see, which was when he was

9

taking the deposition tell him, "You need to inquire into this

10

So we did that in the

area."

11

THE COURT: But what had you originally disclosed as

12 I the scope of his testimony?
13

MR. DAVIES: Well, he wrote a report, your Honor, and I

14

guess my concern was that Mr. Fay would think that what was in

15

the report was the sum total of what he had to say about this

16 I case.
17

Now, I don't think he was obliged to write a report.

18

Mr. Fay had never sent us interrogatories asking us exactly

19

what our witnesses were going to say, and Dr. Marble did not

20

do a Rule 35 examination.

21

was not subject to the requirements of the Rule 35 to submit

22

a detailed report like Dr. Sawchuck was.

23

This is a records review.

So he

So Dr. Marble is an expert who was not subject to any

24

of those rules, and he had written a report voluntarily that

25

was not m

my view quite comprehensive enough.

So our best

-241

shot was simply to tell Mr. Fay, "Conduct your examination."

2

That's a better opportunity than we ever got.

3

THE COURT: Thank you.

4

MR. FAY: May we respond to that?

5

THE COURT: Yes.

6

MR. FAY: May I approach, your Honor?

This is the

7

volume of pages of the deposition that Mr. Davies had related

8

to, and as the Court can see, he was asked the first time on

9

causation that morning.

10

He was given 50 pages of documentation

in this review.

11

The other thing I would point out, your Honor, he

12

generated a 9-page report dated April 9th, 2000, and it is on

13

September 22 nd , 2000 that long after discovery is closed that

14

they're telling me he's going to be testifying to the causation

15

issues.

16

In that 9-page report all he addresses is medical
NX

has

bills, and

18

100 chiropractic visits.

19

the chiropractic visits are $100.

I think they should be $75,"

20

basically all through the report.

Thank you, your Honor.

21

I think she got too much care.

You know, she

17

I would have limited her to 50, and

THE COURT: All right.

I'm going to grant the defense

22

motions to exclude the testimony of the vocational and the

23

economist experts of the plaintiff on the basis that there's a

24

duty under Rule 26-E to supplement a response, and I believe

25

that the record that has been made that there wasn't adequate

-251

notice given of the scope of the testimony.

2

Now, as to the testimony of the medical expert on

3

impairment, I'm not going to grant that motion.

4

that Dr. -Sa-dv-i-e-k is going to testify.

5

of 15 percent, and I'm going to deny the motion on that basis.

6

I'm going to grant the motion of the plaintiff as

7

that that's the way its performing not clear to me.

8 I
9

It would seem

He has got an impairment

to

the extent

As to the scope of Marble on causation, I think he can
testify as to whatever he said in that report, but anything

10

raised much later on the issue, the issue to go beyond that it

11

seems to me could be equally unfair to the plaintiff.

12
13

Those would be my rulings on those motions that have
just been heard.

I think we have plaintiff's motions now.

14

MR. FAY: Your Honor, may I inquire of the Court there

15

was something filed with the Court on October 4th in opposition

16

to —

17

the transcript.

18

Court have that before it?

19

oh, right after Dr. Marble's deposition and after I got

of your papers.

21

it.

Does the

If not, I have a copy.

THE COURT: I believe I have that.

20

22

On October 4th I filed a motion.

I think I have all

There's been so many that I can't guarantee

You better argue the merits of it.
MR. FAY: Dr. Marble generated a 9-page report attached

23

to the motion as Exhibit A.

In that report, Mrs. Walker has a

24

surgery at a hospital in Los Angeles called the Los Angeles

25

Metropolitan Medical Center, and when Dr. Marble addresses

-751

THE COURT: Overruled.

2

THE WITNESS: I would have done a number of things

3 I to overlapped to what had been done.
4

to —

by the time the patient presented to me I would want to

5 I review what had already been done.
6

Of course, I would like

I would like to take a look

at the medical documentation that was available.

I think I

7 I would have more thoroughly reviewed the prior medical history
8

and I think I probably would have at least gotten a lumbar

9

spine MRI.

10

I would have prescribed a course of rehabilitation

11

services, which it principally would have included physical

12

therapy, with a goal of giving the patient the tools to manage

13

her condition, to include the pain on her own.

14

course of physical therapy after injuries like this will

A typical

15 I usually last between about four and up to eight weeks, making
16

it one to two months.

17 I

Had I had reason to order or evaluate chiropractic

18

care —

in other words, were the patient to have already

19

received chiropractic care by the time they came to my office,

20

I would typically encourage that patient to wrap up that

21

passive form of care —

that is, the chiropractic care

—

22 J within a month, and move onto the more active stages of
23
24

rehabilitation.
Q.

BY MR. DAVIES: And what would the cost of that course

25 I of treatment have been, Dr. Marble?

-74-

1
2
3

probably pursued different avenues of treatment and management.
Q.

BY MR. DAVIES: Are there other treatment options that

would have been less expensive?

4

A.

Sure, just about any option I think.

5

Q.

Sure.

6

expensive?

7

be quick here —

8

type of injuries and complaints that Mrs. Walker had during

9

this time after the automobile accident occurred, don't you?

Are there any that would have been this

Okay, fair enough.

Dr. Marble —

still trying to

you know from your review of the records the

10

A.

Yes.

11

Q.

And would it be fair to say that you've seen

a lot of

12

patients with similar types of complaints, similar types of

13

complaints?

14

A.

Yes, sir, I have.

15

Q.

Any idea how many?

16

A.

We're talking about thousands.

17

Q.

If Mrs. Walker had been your patient from the time

18

this accident occurred, what course of treatment would you have

19

recommended?

20

MR. FAY: Objection, your Honor.

Goes beyond the

21

scope of this witness' presentation for his testimony to the

22

plaintiff.

23

MR. DAVIES: Well, the whole purpose of this witness'

24

testimony is to explain what the reasonable course of medical

25

treatment would have been, your Honor.

-731

with that procedure, but based upon the MRI and the discogram,

2

and I think also an EMG he felt that surgery was indicted and

3

then performed an endoscopic micro discectomy.

4

Q.

Okay.

So his judgment was to do surgery at that time,

5

but based on what you see in the records, you think other

6

doctors might have reached different conclusions about what

7

needed to be done at that point?

8

A.

9
10

MR. FAY: Objection, your Honor, speculative on what
other doctors might do.

11
12

Yes.

MR. DAVIES: I'll rephrase.
Q.

BY MR. DAVIES: Do you have an opinion based on your

13

medical expertise, Dr. Marble, about whether other approaches

14

to Mrs. Walker's case would have been appropriate based on the

15 I information available at the time Dr. Ditsworth decided to do
16
17

surgery?
MR. FAY: Objection, your Honor.

Again, goes beyond

18 I the scope of this witness' hire, and what the plaintiff was
19 I appraised of as to what he would be testifying to.
20

MR. DAVIES: This is exactly it, your Honor.

It goes

21 I to the issue of whether the surgery was necessary and what the
22

bills should have been.

23

THE COURT: Overruled.

24

THE WITNESS: Yes, other treatment options would have

25

been reasonable, and I'm certain that other doctors would have

-721
2

Q.

And this disc desiccation that's noted there was one

week after the accident?

3

A.

Right.

4

Q.

I'm going to skip around a little bit.

5

notation —

6

about what Mrs. Walker told her treating physicians about the

7

nature of the collision that occurred, how fast the vehicles

8

were going, et cetera?

9

A.

Do you see any

well, maybe in the very next (inaudible) there,

Yes.

She had told Dr. Wilcomb on August 25th that her

10

vehicle was going about 20 miles per hour and had been hit in

11

the rear by a semi-truck traveling about 65 miles per hour.

12
13

Q.

Are you aware that —

from your review of the records

that Mrs. Walker ended up having surgery on her low back?

14

A.

Yes, sir.

15

Q.

And that was done by Dr. Ditsworth?

16

A.

Correct.

17

Q.

What was his basis as reported in the records for

18
19

deciding to do that?
A.

Well, he had performed a physical examination and

20

obtained a history and noted the patient's complaints of pain.

21

He had reviewed the MRI and had also ordered a discogram, which

22

is where they inject the disc and see if dye leaks out.

23

he's supposed to note the degree of pain the patient has with

24

that, but he did not.

25

was (inaudible) pain or reproduction of patient's normal pain

Also,

I didn't see any report of whether it
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About a week later there' s a reference to an MRI having been

2 I conducted.

Do you recall that?

3

A.

Correct.

4 I

Q.

And what is the significance of what was found at the

5 I time the MRI was conducted, Dr. Marble?
6 J
7

A.

The radiologist who read the MRI had described discs

protrusions of two different levels in the lower back, at

8 I between the second and third vertebra, and again, between the
9
10

last lumbar vertebra and the sacrum, and these are described
as protrusions.

11 I issue is
12
13

The word "herniated disc" is also used.

—
MR. FAY: Objection, your Honor.

MR. DAVIES: I'll ask a question.

15

THE WITNESS: Sorry if I was being

17
18

Goes beyond the scope

of the question.

14

16

The

Q.

BY MR. DAVIES: That's okay.

—

What is disc desiccation,

Dr. Marble?
A.

Disc desiccation is synonymous basically with

19 I degeneration.

Can be synonymous with degeneration and

20 I dehydration, a loss of water content in a disc.
21

Q.

How long does it take for disc desiccation to occur

22

typically?

23

A.

Well, typically from an acute injury you wouldn't

24

expect to see desiccation for at least a number of weeks, if

25

not months.

-701 I plaintiff as an expert witness.
2

MR. DAVIES: If I had done what Mr. Fay just said I

3

agree that that would be contrary to what the Court asked me to

4

do, but I'm asking him about matters that he's made entries on

5 I and what that means to him.
6

THE COURT: Read the entry, if you would, please.

7

MR. DAVIES: Do you want to see it, your Honor?

8

THE COURT: Yes.

9

MR. FAY: Sure.

Mr. Fay, do you want to approach.

10

MR. DAVIES: It's actually right here and right there.

11

THE COURT: All right, I'll allow it.

12

Q.

Overruled.

BY MR. DAVIES: I think we were having you explain

13

the significance of the lack of the low back complaint at the

14

emergency room, and you were explaining that in conjunction

15

with these ambulance records.

16

A.

17 I —

as I as a physician was formulating my impressions, having

18 I —

Right.

Basically what I was trying to say was as you

again, I'll try not to be redundant, but patient had back

19

pain which was normal for her in the ambulance.

Gets to the

20

emergency room, says she has no low back pain.

21

a patient or this patient sustained two or three herniated

22

discs as a direct result of an auto accident like this, I

Had this —

had

23 I certainly would have expected her to be complaining of pain at
24
25

this stage.
Q.

The pain should be getting worse and not better.

All right.

I'm going to try to abbreviate this.

-69Now, if a patient has sustained such severe trauma
that they herniated a number of discs

—
Goes beyond the scope

MR. FAY: Objection, your Honor.
of this witness.
MR. DAVIES: Your Honor, the scope

—

MR. FAY: I've reviewed the doctor's report.
taken his deposition.

I've

These issues never came up.

MR. DAVIES: I think that's incorrect, your Honor.
These issues are in the report.

There's reference to no

low back pain at the LDS Hospital emergency room.
reference to the Gold Cross Ambulance records.
what Dr. Marble reviewed in this case.

There's

It's part of

I don't know how it

cannot be within the scope when he actually reviewed this and
he has an opinion about what that means.

If Mr. Fay failed to

ask him that question, it's not for lack of Dr. Marble putting
references to these issues in his report.
MR. FAY: Your Honor, may I?
THE COURT: You may.
MR. FAY: Dr. Marble was represented to me as being an
expert witness talking about the reasonableness of the billing,
reasonable as to charges and whether or not she had too much
care or not enough care.

Now he's being asked questions about

given this type of automobile collision what would you perceive
to be injuries?

That is outside the scope of both his report

and his deposition and what he's going to be presenting to the
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1

the final impression was that of a cervical, which is actually

2

nee k strain, and a ri b contusion.

3

Q.

Wha^t is the significance , if any, c>f Mrs. Walker

4

rep orting no low back pain at the emerg ency room immediately

5

aft er the accident?

6

MR. FAY: Obj ection, your Honor , goes beyond the scope

7

of iwhat this witness is brought in here to t estify to, billing

8

and reasonableness of the billing procedures and care.

9
10

MR. DAVIES: It's right here in his report that he
mak<as reference to th is issue, your Honor.

11

THE COURT: Overruled.

12

THE WITNESS: As I'm looking at the record, again, I'm

13

formulating an impression as to what the patient's status is,

14

and as I typically would, it's important for any physician or

15

doctor of whatever kind to understand what a patient's pre-

16

injury status was, what kind of problems they might have had

17

before, and what their acute symptoms were right after the

18

trauma, and discern well, is this a new problem or not.

19

These records, if you tie together the ambulance

20

report and the initial ER, emergency room report, it would

21

suggest that this patient had some problems with back pain

22

before accident.

23

mild, but I've had this before."

24

room and at this point her back is better, apparently, because

25

she says she has no back pain.

It seems like she says, "My back pain is
She goes to the emergency

Testimony of Dr. Terry Sawchuck (October 13? 2000)
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A.

That's

Q.

Wl ia t

correct.

:i s i rie a i 11 1: y 11 Ie t e rm

at

Jeast

:i i I 11 I e m e d i c a 1

profes s i on "apportionment"?
A.

Apportionment is when you do an impairment rating

^hat oftentimes we're called upon to apportion a certain
percentage of that

v •. , . •• \

. \ •,

impairment

rating

is

an impairment rating • ;.jt' J .iott.. na :.•-ti ,-. . .I/.IIJ in
'his type of case there's an AMA guidelines for the valuation
ip a i i:me i I t ,

a r i :i 11 i e i I t a s • a :i i i p ::»i if \r< : i i ] ;: i I o .< ; , 1 11 '1 £ :i i i d i i i g s ,

physical examination findings, and history and that type of
trn

a patient is assigned to what we call a diagnostic

related equivalent category,
percentage impairment

Wi th that category comes a

T1 Ien. the apportionment is we're asked

; ci t_- L e r m i n e w h e t h e r p a. r t o f t h a t irapa i rment is re 1 a t e d t o preexisting condition, or is it entirely related to the specific
ci dent.
«, .

What was your who1e person impairment of Mrs, Walker?
MR. £)^yj£s: Your Honor, we already covered this.

It's

beyond the scope of direct.
MR. FAYi Yoi ] r Honor, may I call the doctor on redirect
then as my witness?

I mean, he's got things in the report.

I shouldn't be kept - - my hands tied behind my back because
p 1 a i i 11 :i f f,f s

c r d e f e n s e c o \ i n s e ] d o e s i i' t \ J a i I t t c: b r i i I g i I p s o m e

o f 11 i e s e t h i n g s .
MR. DAVIES: Well, that's not the case, your Honor.

-371

The problem here is that Mr. Fay has the right to call his

2 I witness and we have the right to call ours, and we have a right
3 I to ask the questions we want to of our witnesses, which we've
4

done, and Mr. Fay cannot go beyond that on cross.

5
6
7

THE COURT: Sustained.
Q.

conclusions, you found no apportionment to any pre-existing

8
9

MR. DAVIES: Objection, your Honor.

—

You've already

ruled on this.

10

11

BY MR. FAY: In review of the records and in your

MR. FAY: Your Honor, on direct the doctor talked about

that.

12

THE COURT: Well, I'll allow him to go into what was

13

previous injuries, because I believe the defendant did on

14

direct examination.

15

MR. DAVIES: Thank you.

16 I

THE COURT: As long as we're not going into impairment

17
18
19
20

rating, you understand.
Q.

That's the line I'm drawing.

BY MR. FAY: Okay.

Doctor, in reviewing all the

records you did review, your conclusion that there was no
MR. DAVIES: Objection.

—

Your Honor, I don't object to

21

Mr. Fay attempting to testify, especially when the only way

22

he's trying to do this is to go into an area that you've just

23

ruled twice he can't go into.

24
25

MR. FAY: Your Honor, this doctor said —

Mr. Davies

asked him about finding in the medical records about prior

-38eadaches and about prior chiropraet:i c ce t.ri : • <: i :i : ] : • • : • i 11 pJ :i c J :
acV pai n

In hi s report he's addressed that and found none of

'- relevant wi th
ill1
.'.] ' h<i* *

-

I'AVIKo: Objection,

That is a m i s r e p r e s e n t a t i o n

inappropriate argument ,

-ur Hanoi, I real lv >,-r e
:

,5

i

.1 ic I

i ay is trying to circumvent it.
MR. FAY : Your Honor, may I i\ »proac1 1 ai i• 1 I'" .1 1

he doctor's

, E 1 ic: \ J } r• : i i

report?

THE COURT; N o , it's not a question of what's in the
.. ; q - :

a question of whether or n o t you can

\->\

* : i n question you' r o a 11 emp ting t o as k wi t h o u t r e a ch i n g t h e

K\\\>

;;!.., That's the ruling of the Court.
MR. FAY: Okay.

M a y I ask the Court when I'm d'M

Ien t h e d o c t o r is d o n e as M r . D a v i e s '
c a l ^ h i m as t h*- p l a i n t i f f ' s

if I may

witness.

u m a y n o t,

:; u; witness.

witness,

\\\\^

Of course not.

Y o u d i d i i'" t d e s i g n a t e h i m a s

We're in trial now, Counsel,

M R, FAY : 'i o I i r I I o i I o r, I d i d d e s i g i i a t e 1 i i m a s a v J i 11 i e s s
mi

I filed a p l e a d i n g with the Court, with defense C o u n s e l ,

asking h i m to be produced here today.
T H E COURT: Is that correct, Counsel?
MR. D A V I E S : I don't recall whether he d e s i g n a t e d h i m
• I , yi nif Honor .
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1

THE COURT: Let's take a recess.

2

(Recess taken.)

3

COURT CLERK: Court is back in session.

Please be

4 1 seated.
5
6

THE COURT: Okay.
returned to the courtroom.

7

MR. FAY: Thank you, your Honor.

8
9

Let the record reflect the jury has

Q.

BY MR. FAY: Doctor, a few -- 15 minutes ago you

related your impressions of your examination of Mrs. Walker

10 1 as far as the low back pain, the headaches, the neck pain?
11

A.

Right.

12

Q.

Okay, and that was your assessment to your medical

13

diagnosis as of —

what's the date —

May 3rd, 2000?

14

A.

Yes.

15

Q.

And in arriving at those impressions or diagnosis, you

16

reviewed all of the prior records that were presented to you?

17

A.

Yes.

18

Q.

And in arriving at those specific diagnosis, the

1

19

diagnosis, you specifically ruled out any apportionment —

20

of those diagnosis to any pre-existing condition; did you not?

21
22

A.
—

That's correct.

I guess now having said that, either

I've reviewed some additional records since that report.

23

Q.

And when were those provided to you?

24

A.

Actually this morning.

25

any

MR. FAY: Thank you.

Your Honor —

thank you.
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